HAINES BOROUGH ASSEMBLY, ET AL
| BLA 95-496, etc. 1/ Deci ded June 30, 1998

(onsol i dat ed appeal s froma Deci sion of the Anchorage Dstrict Gfice,
Bureau of Land Managenent, A aska, approving i ssuance of commercial special
recreati on use permts AA 76601 and AA 77475.

Afirned.

1 Federal Land Policy and Managenent Act of 1976:
Permts--Public Lands: Special Use Permits--Special
Use Permts

The Bureau of Land Managenent has di scretion under

43 US C §1732(b) (1994) and 43 CF. R Subpart 8372
to issue special recreation permts for commercial

hel i copter |andings on public lands and to set pernmt
conditions. There nust be a conpel ling reason for
nodi fication or reversal of an exercise of this
discretionary authority. Mere differences of opinion
provide no basis for reversal, and the Board w |
affirma decision exercising this authority if the
decision i s reasonabl e and supported by the record.

2. Environnental Policy Act--Environnental Quality:
Environnental S at enent s--Nati onal Envi ronnent al
Policy Act of 1969: Environnental & atenents--
National Environnental Policy Act of 1969: H nding
of No Sgnificant |npact

A BLMfinding of no significant inpact for a proposed
action (allow ng | andings of helicopters on glaciers on
BLMlands) wll be affirned on appeal where BLMtook a

1/ This Decision disposes of the follow ng appeal s: Hai nes Borough
Assenbl y, 1BLA 95-496; Lynn Canal Gonservation, Inc., 1BLA 95-509; dty
of Skagway, |BLA 95-531; George H gdor, IBLA 95-540; Tinmothy R June,

| BLA 95-541; Chilkat Indian MIlage, |BLA 95-542; Fred M Beeks,

| BLA 95-571; Bva J. Beeks, IBLA 95-572; Lani S Hbtch, |BLA 95-573;

and L. Dal e bb, |BLA 95-574.
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| BLA 95-496, etc.

"hard | ook” at the environnental consequences of that
action, identified the rel evant areas of environnental
concern and nade a reasonabl e finding that the inpacts
studi ed were insignificant or woul d be reduced to
insignificance by mtigation neasures.

APPEARANCES.  Debra J. Schnabel, Menber, for Hai nes Borough Assenbl y; Nancy
Berl and, Executive Cormittee, for Lynn CGanal Gonservation, Inc.; George
Fgdor, Tinothy June, Fred M Beeks, L. Dale Qobb, pro se; H Qday Keene,
Esq., Ketchikan, A aska, for TEVBOO Helicopters, Inc.; Joseph D Darnel l,
Esq., Gfice of the Regional Solicitor, US Departnent of the Interior,
for the Bureau of Land Managenent. 2/

(P N ON BY ADM N STRATI VE JUDEE HUIGHES

Hai nes Borough Assenbl y (Hai nes), Lynn Canal Gonservation, |nc.
(Lynn), the Aty of Skagway (Skagway), George Hgdor, Tinothy R June,
Chilkat Indian Mllage (Chilkat), Bva J. and Fred M Beeks (the Beeks),
Lani S Hotch, and L. Dal e Gobb have appeal ed fromthe May 10, 1995,
Record of Decision (RID) of the DOstrict Manager, Anchorage O strict
Gfice, Bureau of Land Managenent (BLMor Bureau), approving i ssuance
of two comnmercial special recreation use permts (SRP s) (AA 76601
and AA- 77475, respectively) to TEMBOO and L. A B. Hying Service, Inc.
(LAB). 3/ The SRIP s authori zed hel | copter |andings on seven gI aciers on
BLMadmni stered public lands in the area of the nei ghbori ng conmunities
of Skagway and Hai nes in sout heastern A aska over a 5-year period from 1995
t hrough 1999. 4/

In May 1995, the US Forest Service (USFS or Forest Service),
Departnent of Agriculture, together wth BLM prepared an environnent al
assessnent (EA), which considered the environnental inpacts of permtting
proposed hel i copter glacier |andings on Federal | y-owned | ands near Hai nes,
A aska, as well as three alternatives. 5 In that EA BLMand USFS

2/ O Feb. 20, 1996, H day Keene, Esq., notified the Board that he was
W t hdr aw ng as counsel for TEMEQ

3/ The various |BLA docket nunbers for these appeals are set out in

note 1.

4/ TEMBOQ which currently operates out of downtown Skagway near the

wat erfront, woul d be permtted | andings on five gl aci ers west/nort hnest

of the ci ty across the Taiya Inlet: Wst Qeek, Ferebee, Gand Canyon,
Chilkat, and Norse. LAB, which proposed to operate out of the Haines
airport (about 2 mles northwest of Haines), would be permtted | andi ngs on
two gl aciers southwest of the city across the Chilkat Inlet: Grrison and
Surmt of Davidson. The flight paths used to access these glaciers are
depi cted on naps in the EA

5/ The Forest Service was the | ead agency in preparing the EA  The

pr oposed action and alternatives al so involved its issuance of special use
permts to land on glaciers wthin the Tongass National Forest, also in

t he Hai nes/ Skagway ar ea.
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consi dered the action as proposed by TEMBGO and LAB in their applications
as Aternative B, involving issuance to themof 5-year permts. 6/ This
alternative would permt TEMBOO and LAB, respectively, to nake a total

of 3,400 and 190 | andings in 1995, increasing to 5,400 and 3, 100 | andi ngs
by 1999. 7/ (EA at 2-5.) The average nunber of daily flights

associated wth these | andi ngs woul d be about 25 (TEMBGD and 2 (LAB) in
1995, increasing to about 39 (TEMBOD and 22 (LAB) in 1999. See EA at
2-12. Landi ngs woul d be between 8 a.m and 7:30 p.m each day, 7 days a
week fromearly May through late Septenber. (EA at 2-4.) TEVBO proposed
to use three flight paths:

The flight path used to access the Wst Geek, Gand Canyon,
Norse, and Chilkat G aciers proceeds in a northerly direction
up the Taiya Rver valley past Dyea and eventual |y to the
intended | anding site. To access the Ferebee QGacier they fly
inawesterly direction up the Burro Geek drainage. The third
flight path proceeds in a northwesterly direction past Parson's
Peak towards the Vst Greek G acier.

(EAat 1-5.) LABs flight paths would "followthe Takhin Rver to the
west of Haines and then proceed towards the south fol |l ow ng the individual
glaciers to the eventual landing site." (EAat 1-6.)

The EA al so considered two alternatives that woul d precl ude request ed
 andi ngs and restrict the season and hours of |andings on certain gl aciers.
Aternative Cwould deny permission to land on the Norse, Bertha, MBride
Pass, and Takhin glaciers, shifting the landings to other glaciers. (EA
at 2-6.) The nunber of |andings did not change under this alternative, as
| andi ngs deni ed TEMBAO on the Norse Q acier woul d be distributed equal |y
anong the Schubee, Denver, and East Fork glaciers, situated on USFS | and
east of the Taiya Inlet, and | andi ngs denied LAB on the Bertha, MBride
Pass, and Takhin glaciers would be distributed equal |y anong the Garri son
and Sunmit of Davidson glaciers, situated on BLMland. (EA at 2-6.) Unhder
Aternative G landings would be permtted on the Vst O eek, Ferebee,
Gand Ganyon, Chilkat, Garrison, and Sunmit of Davidson glaciers, and the
season and hours of |andings would not be changed. (EA at 2-6.) This
alternative would permt TEMBOO and LAB, respectively, to make a total of

6/ The EA al so addressed the effects of issuance of a proposed speci al
use permt to Packer Expeditions. That permt woul d aut horize helicopter
transport to and fromthe Laughton G acier Trail head on USFS | ands. (EA
at 1-5). That permt is not involved in the present appeal s.

7/ Inthe 5 years from1995 through 1999, TEVB3O sought permts for
3,400, 4,000, 4,600, 5,000, and 5,400 | andi ngs, and LAB for 190, 375,
1,525, 2,200, and 3,100 landings on BLMland. (EA at 2-5.) TEVWS0 sought
permts to land on the Vst G eek, Ferebee, Gand Canyon, Chilkat, and
Norse Qaciers. LAB sought permts to land on the Bertha, MBride Pass,
Takhin, Garrison, and Surmit of Davi dson gl aci ers.
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3,000 (down from3,400) and 190 | andings in 1995, increasing to 4,300 (down
fromb5,400) and 3,100 landings by 1999. (EA at 2-7.) The average nunber
of daily flights associated with these | andi ngs woul d be about 22 (

and 2 (LAB) in 1995, increasing to about 31 (TEMBAO) and 23 (LAB) in 1999.
See EA at 2-12.

Aternative Dwould al so deny permssion to | and on the Bertha,
MBride Pass, and Takhin glaciers, shifting the landings to other
glaciers. (EAat 2-9.) Landings denied LAB on the Bertha, MBride Pass,
and Takhin gl aciers woul d be distributed equal |y anong the Garri son and
Surmt of Davidson glaciers. (EAat 2-9.) Landings would be permtted
on the Wst Geek, Ferebee, Gand CGanyon, Chilkat, Garrison, and Sunmt
of Davidson glaciers. (EA at 2-8.) The season and hours of |andi ngs
woul d not be changed. (EA at 2-8.) Landings would al so be permtted on
the Norse Gacier, but only at a stable annual |evel (400), bel ow that
permtted in 1993 and 1994, over the entire 5-year period. (EA at 1-2,
2-8.) Landings denied TEMB3O on the Norse @ aci er woul d be distributed
equal | y anong the Schubee, Denver, and East Fork glaciers, situated on
Forest Service land. (EA at 2-9.) The season of |andings woul d be
shortened, beginning later, fromJune 15 through | ate Septenber of each
year. (EAat 2-8.) Landings would generally be permtted between 8 a.m
and 7:30 p.m each day, except during the nonth of Septenber when | andi ngs
woul d be restricted to between 8 aam and 6 p.m each day. (EAat 2-8.)
Aternative Dwould permt TEVBOO and LAB, respectively, to nake a total of
3,400 and 190 landings in 1995, increasing to 4,700 (down fromb5, 400) and
3,100 landings by 1999. (EA at 2-10.) The average nunber of daily flights
associ ated wth these | andi ngs woul d be about 25 (TEMBGD and 2 (LAB) in
1995, increasing to about 34 (TEMBOD and 23 (LAB) in 1999. See EA at
2-12.

FHnally, BLMand USFS considered a no-action alternative
(Aternative A, which would not permt any |andings on any gl aciers on
public land. (EA at 2-4.) However, BLMand USFS noted that, under a no-
action alternative, helicopter "flight-seeing" tours of glaciers (wthout
| andi ngs) might still continue, since BLMhad no authority to prevent them

Based on the EA the D strict Minager issued his My 1995 RD
selecting Alternative DD See RD at 2. The alternative was nodified from
that set out inthe EAonly to push back the start of the season of use in
the case of the Norse Gacier fromJune 15 to early Miy. See RDat 2. In
addition, the Dstrict Manager adopted various neasures designed to
mtigate the i rmedi ate environnental inpacts of the helicopter glacier
landing tours and to nonitor those inpacts as a basis for making future
adj ustnents to the authorized use. See RDD at 2. These neasures, which
are attached to the RID, are entitled "Mtigati on Masures for Helicopter
QG acier Tours in the Haines/ Skagway Area’ (Mtigation Measures). The
nunber of |andings on the Norse G acier was set bel ow t hose past |evels
(pending the gathering of additional data), in viewthe inportance and
sensitive nature of that area for nountain goats. (EAat 3-22; RDat 3.)
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According to the RID, BLMadopted Alternative D because it best
net anticipated public demand for helicopter tours and established | evel s
of use acceptable to local residents and recreationists and protective
of nmountain goats and other wildlife, and because it did not result in
any unnecessary or undue degradation of the environment. (RD at 2.)
Aternative A (No Action) was rejected because it did not neet
anticipated public denand for helicopter glacier landing tours. (R®D at
3.) Aternative B (Proposed Action) was rejected because it woul d resul t
inincreased inpacts to residents, recreationists, and wldlife. (RD at
3.) Aternative C (Mdified Proposed Action) was rejected because it
precluded all landings on the Norse GQacier wthout any evi dence that
| andi ngs there, which had been permtted in 1993 and 1994, had had any
adverse inpacts. (RDat 2-3, 3.) The RDalso included a finding that no
significant inpact to the quality of the hunan environnent woul d resul t
frompermt issuance, so that no environnental inpact statenent (BS was
required. See RD at 2.

n the sane date as issuance of the RID BLMissued one of the SRFP s
(AA76601) to TEMBOQ |ssuance of the other SRP (AA 77475) to LAB had
not occurred as of the date of the filing of BLMs Answer. Nevert hel ess,
as the BLM Deci si on under appeal authorized i ssuance of the SRP to LAB,
it is appropriate to consider the propriety of issuance of both SRP s.

Appeal s were tinely taken fromthe Dstrict Manager's My 1995 RXD
Wth one exception, all of the Appellants chal | enge his decision to adopt
Aternative Dand assert that no helicopter glacier |anding tours shoul d
have been permitted. Skagway contends that the D strict Manager shoul d
have adopted Alternative B thus permtting the naxi numnuniber of |andi ngs
wth no restrictions on the season or hours of use.

n appeal, BLMreports that the helicopter landings will be in renote,
unpopul ated areas, wth the closest at |east 12 mles fromany human
habi tation. See Menorandumto Board fromD strict Manager, dated June 20,
1995. Al landings wll be on glacial ice, wth no associated biotic
communi ties, and BLMexpects that they will not result in any damage to the
surface. Id.; EAat 3-1

[1] The Bureau has discretion under 43 US C § 1732(b) (1994) and
43 CF. R Subpart 8372 to issue special recreation permts for conmercial
hel i copter Iandings on public lands and to set permt conditions. There
nust be a conpel ling reason for nodification or reversal of an exercise of
this discretionary authority. Mere differences of opinion provide no basis
for reversal, and the Board wll affirma decision exercising this
authority if the decision is reasonabl e and supported by the record.

Appel l ants do not object to the Iandings on the glaciers. Rather,
they are concerned that helicopter overflights to take tour participants

to and fromglacier landing sites wll disrupt residential, recreational,
and wldlife use of surrounding Federal, state, and private |lands, due to
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the production of noise and visual intrusion. 8 They contend that BLMs
approval of helicopter glacier landing tours violates the | and use

pl anning and permtting provisions of sections 202 and 302 of the Federal
Land Policy and Managenent Act of 1976 (FLPMN, as anended, 43 US C

88 1712 and 1732 (1994); the subsi stence use procedural requirenents of
section 810(a) of the Al aska National Interest Lands Gonservation Act
(ANL@G), 16 US C § 3120(a) (1994); the environnental inpact assessnent
requi renents of section 102(2)(Q of the National Environnental Policy Act
of 1969 (NEPA), as anended, 42 US C 8 4332(2)(OQ (1994); and applicabl e
Federal regul ations.

The Departnent of the Interior has no jurisdiction to regul ate
helicopter flights. See EAat 1-10; RDat 3. Therefore, it has no direct
authority to determne the routes, altitudes, or other aspects of the
flights. However, the exercise of Secretarial discretion to issue
special use permts al so includes the authority to set permt conditions.
Patrick G Bumm 121 IBLA 169, 171 (1991); Four Gorners Expediti ons,

104 1 BLA 122, 125 (1988); Don Hatch R ver Expeditions, 91 IBLA 291, 293
(1986); Gsprey Rver Trips, Inc., 83 IBLA 98 (1984). UWhder 43 CF. R

§ 8372.5(b), a special recreation permt shoul d contain stipulations the
aut hori zed of ficer considers necessary to protect the | ands and resources
and the general public interest. Thus, the Bureau may indirectly regul ate
flights by conditioning the grant and continuing validity of |anding
permts on the permttees’ conpliance wth restrictions on routes,
altitudes, and other aspects of the flights.

It did so here. Particular routes were proposed by TEMBOO and LAB to
access the various glacier landing sites. Approved routes set forth in the
EA (see EAat 1-5 and 1-6; EA Mps 1 and 2) were effectively incorporated
by the Dstrict Manager's adoption of Alternative D as a condition of
conducting glacier landings on public lands. He al so expressly
incorporated restrictions on flight routes, altitudes, and helicopter
operations specifically designed to protect nountai n goats and ot her
wldlife. See RDat 2 (adopting mitigating neasures); Mtigation Measures
at 1-2.

Lynn contends that BLMs May 1995 RID was arbitrary and capri ci ous
inthat it denied | andings on the Bertha, MBride Pass, and Takhin
gl aciers preci sely because of the likely adverse inpacts to wldife from
noi se reverberations (due to the narrowness of the valleys |eading to the
glaciers), but yet permtted |andings on the Vst Qeek, Ferebee, Norse,
Gand Ganyon, Garrison, and Sunmit of Davi dson gl aci ers even though there
are simlar conditions. See Lynn Satenent of Reasons (SR at 3. BLM
was wel |l aware of the narrowvalleys leading to all of these gl aciers.

8/ Lynn clains that TEMB3O and LAB "illegal | y" | anded on public | ands

w thout the benefit of any SRUP s prior to 1993 (TEVBGD and 1995 (LAB),
and that neither has been charged back permtting fees or penalties. (Lynn
SR at 12.) The Board lacks jurisdiction to address these natters since
they were not the subject of BLMs My 1995 RD

145 I BLA 19

WAW Ver si on



| BLA 95-496, etc.

See EAat 3-16 to 3-19. It was al so aware of the potential inpacts of

noi se reverberations, but held that they ‘woul d be of short duration which
woul d decrease any detrinmental effects.’ (EAat 3-22.) Further, it is
evident that the Ostrict Manager did not deny |andings on the Bertha,
MBride Pass, and Takhin glaciers for that reason. Rather, taking a
conservat i ve approach, |andings were denied in order to nove helicopter
activity anay fromhabitat "w th known high capability to support nountain
goats," at least "until nore data are avail abl e on possibl e i npacts from
access routes to these glaciers.” (EAat 3-24;, RDat 3.) It is clear
that BLMdid not simlarly regard the habitat along the flight routes to
the other glaciers as of "high capability.” Lynn has presented no evi dence
to the contrary.

Appel lants further contend that BLMviol ated both the sustai ned yiel d
and nmul ti pl e use nandat es of section 302(a) of FLPMA 43 US C § 1732(a)
(1994), in that the approved helicopter glacier landing tours may lead to a
pernanent inpai rnent of the quality of the environment (particularly to the
nunbers of nountai n goats found on surroundi ng | ands) and an excl usi ve use
by helicopters. See Haines S(Rat 6; Lynn S(R at 11.

The Bureau is required to manage public lands for "sustained yield."
43 US C 8§ 1732(a) (1994). This neans that BLMnust achieve and then
naintain in perpetuity a "high-I eveI annual or regul ar periodi c out put
of the various renewabl e resources” on such lands, including wldlife.
43 US C § 1702(h) (1994). Appellants assert that this will not occur
inthe event there are local extinctions of nountain goats. Wiile the EA
refers to this possibility, it is clear that it neant sinply the
di spl acenent of goats fromcertain |lands as a result of helicopter
overflights. See EAat 3-11. There is no evidence that such flights wll
cause the extermnation of any goats or dimnish their reproductive
capability, thus adversely affecting the future yield of goats. 9/ In any
case, there is no indication that BLMconsi dered | ocal extinctions |ikely
here.

The Bureau is also required to manage public lands for "multiple use.”
43 USC §1732(a) (1994). This neans that BLMnust provide for a
"har noni ous and coor di nat ed nanagenent of the various resources [on the
public | ands] wthout perrmanent inpairnent of * * * the quality of the
environnent." 43 US C 8 1702(c) (1994). Appellants assert that
per nanent

9/ Ve are also not persuaded that permtting the helicopter tours, and
thus sone or all of the related flights, will result in a si gnlflcant
restriction on subsistence uses by rural A aska residents on the public
| ands overflown, due to the extermination of nountain goats or other
wldife. BLMconcluded that this would not occur. See RDD at 3.

Appel | ants have provi ded no evidence to the contrary. Therefore, we
concl ude that BLMwas not required to fol l owthe procedures nandated by
section 810(a) of AN LCA before issuing the permts. In addition, if the
Sate selections of these |ands are valid, they woul d no | onger be
consi dered public |ands subject to that statutory provision. See EA

at 3-14; 16 US C § 3102 (1994).
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inpai rnent wll occur towldife resources. There is no evidence that

hel i copter overflights wll pernmanently affect nountain goats or ot her
wldife, or their overal|l popul ations. Appellants al so assert that such
flights wll lead to an excl usive use by helicopters by driving hikers and
other recreationists fromthe affected areas. Again, there is no evi dence
that this wll occur.

V¢ reject Appellants' contention that BLMi nproperly decided to
permt helicopter glacier landing tours wthout the benefit of prior |and
use planning in viol ation of section 202 of FLPMA and its inpl enenting
regul ations. See Haines SORat 5-6; Lynn SCRat 10-11. Ve know of no
requi renent that BLMnust engage in land use planning before permtting
any activity on the public lands. Section 302(a) of FLPMA 43 US C
§ 1732(a) (1994), provides that nanagenent shall be in accordance wth
| and use plans "when they are available.” In addition, as BLMstated in
its EA the Departnent’'s regul ations that inplenent the |and use pl anning
requi renents of FLPMVA plai nly envisi on nanagenent deci sions even in the
absence of aland use plan. 43 CF. R § 1610.8(b)(1).

[2] Appellants contend that BLMinadequat el y consi dered the
environnental inpacts of the helicopter glacier |anding tours, especially
interns of the inpact of overflights on residential, recreational, and
wldife use of surrounding lands. Appellants also contend that BLM has
chosen to proceed wth issuance of helicopter glacier |anding permts in
t he absence of any evi dence regarding the current abundance, distribution,
and condition of nountain goats and other wldlife and the current quality
of their habitat in areas that wll be overflown by helicopters. See
Hines SRat 7; Lynn SORat 2-3. Appellants al so general |y contend t hat
there will be significant inpacts to the hunan environnent, thus requiring
preparation of an BS pursuant to section 102(2)(Q of NEPA  See Haines
SRat 4, Lynn SIRat 7-8; Hgdor SCR dated June 26, 1995, at 4.

An EAis prepared in order to all owan agency to assess whet her an
BSis required under section 102(2)(Q of NEPA Wiere BLMfinds, based
on an EA that no significant environnental inpact wll occur as a result
of approving i ssuance of a use permt and thus decides to go ahead wth
approval in the absence of preparation of an HBS such action wll be
affirmed on appeal where BLMhas taken a hard | ook at the environnent al
consequences of its action, considering all relevant matters of
envi ronnental concern, and nmade a convi ncing case either that no
significant inpact wll result or that any such inpact wll be rendered
insignificant by mtigating neasures. See Maryland-National Gapitol Park &
A anning Gommission v. US Postal Service, 487 F.2d 1029 (D C dr. 1973);
Qegon Natural Resources Gouncil, 131 IBLA 180, 183 (1994); Serra dub
Legal Defense Fund, Inc., 124 IBLA 130, 140-41 (1992); Yuna Audubon
Society, 91 IBLA 309, 312 (1986), and cases cited therein. As a general
rule, the Board wll affirma finding of no significant inpact (FONS) wth
respect to a proposed action if the record establishes that a careful
review of environnental probl ens has been nade, all rel evant environnent al
concerns have been identified, and the final determnation is reasonabl e.

Q egon
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Natural Resources Gouncil, 131 IBLA 180, 186 (1994); QOnen Severance,
118 IBLA 381, 392 (1991); G Jon Roush, 112 | BLA 293 (1990); Uah
WI derness Association, 80 IBLA 64, 78, 91 1.D 165, 173-74 (1984).

The burden to showerror falls on the appellant. See Qoy Brown,
115 I BLA 347, 357 (1990). ne challenging a FONS nust denonstrate either
an error of lawor fact or that the analysis failed to consider a
substantial environnental problemof naterial significance to the proposed
action. G Jon Roush, supra, at 298; Q acier-Two Mdicine Aliance,
88 I BLA 133, 141 (1985). The ultinate burden of proof is on the
chal | engi ng party and such burden nust be satisfied by objective proof;
nere differences of opinion provide no basis for reversal. Red Thunder,
Inc., 117 1BLA 167, 175, 97 |.D 263, 267 (1990); G Jon Roush, supra,
at 297-98.

The Bureau was required to, and did, consider the environnental
i npacts associated wth such flights. Uder 40 CF. R § 1508.25(a)(1),
actions are deened "connected,” and thus shoul d be considered in a single
BSo EA "if they: (i) Automatically trigger other actions * * * [;]
(ii) Gannot or wll not proceed unless other actions are taken previously
or simultaneously[; or] (iii) Are interdependent parts of a larger action
and depend on the larger action for their justification.” The concern
evident inthe regulationis to avoid segnenting interrel ated projects
such that cumul atively significant environnental inpacts are overl ooked
or, worse, deliberately ignored, in violation of section 102(2)(Q of NEPA
See Taxpayers Vdtchdog, Inc. v. Stanley, 819 F.2d 294, 298 (D C Qr.
1987) .

There is no doubt here that the helicopter flights are "connected
actions" wth the helicopter landings wthin the neaning of 40 CF. R
§ 1508.25(a)(1). PRainly, the helicopter |andings cannot or wll not
proceed unl ess the helicopter flights are taken previously or
simil taneously. 40 CF.R 8 1508.25(a)(1)(ii). <. James Shaw 130 |IBLA
105 (1994) (where BLMdid not have to consider environnental effects of
construction of a housi ng subdivision in connection wth considering an
application for a right-of-way for a road across public | and because the
forner woul d proceed regardl ess of the latter). Further, the helicopter
landings and flights are interdependent parts of the helicopter flight-
seeing and gl acier lands tour, as described by TEMBOO and LAB in their
applications. As such, the helicopter flights are part of a larger action
and depend on the larger action for their justification. 40 CF R
§ 1508. 25(a) (1) (ii).

The EA did consider such inpacts fromthe helicopter flights, as
opposed to the helicopter landings. See RDat 3. Wsing a "Habitat
Capabi | ity Mvdel " prepared by the Forest Service and the A aska Depart nent
of Hsh and Gane (ADR&S, BLMdetermned the | ocation of suitabl e habitat
for late wnter/early spring and surmer use by nountain goats, in the areas
of the proposed helicopter flights. See EAat 3-11 to 3-12, 3-14, 3-16 to
3-19; EA Mps 3-Athrough 3-Q There is evidence that the nodel reliably
predicts actual habitat. See EAat 3-14. Appellants have provided no
evidence to the contrary. The Bureau al so assessed the presence of
suitabl e
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habitat for bear and other large mammals. See EA at 3-11, 3-16 to 3-19.
Nonet hel ess, it is true that BLMdid not have any specific data regardi ng
t he abundance, distribution, and condition of nountain goats and ot her
wldife or the quality of their habitat in the overflight areas. In
assessing the inpact of flights, BLMproceeded on the assunption that the
identified habitat areas were suitable and that there were popul ati ons of
nountai n goats and other wldlife using them |In nost cases, BLMrelied
on the docunented presence of such wildlife in the areas. See EA at 3-11,
3-16 to 3-19.

Appel lants al so contend that BLMi nproperly decided to approve
hel i copter glacier landing tours in the absence of adequate know edge
regarding the inpacts of overflights on nountain goats. There is sone
scientific information regarding potential inpacts that was relied upon by
BLM See EAat 3-12 to 3-13. However, it is true that the state of
know edge regardi ng such inpacts (especially over the long-tern is not
conplete. See EAat 3-12. Indeed, in a My 15 1995, letter to the Forest
Servi ce, the ADR&G acknow edged:

[We know little about goat popul ations that will be exposed to
hel i copter flights under the proposal s and | ess about the effects
those activities wll have. The literature concentrates on acute
di sturbance resulting fromcl ose approaches rather than chronic
effects of increased traffic. Even in the case of acute
disturbance little information is specific to popul ation | evel
effects.

However, it is also clear that little or no know edge w Il be gai ned
regarding the inpacts of helicopter flights on nountai n goats unl ess such
flights are conducted. Qnly in the event that routine overflights are
undertaken w Il researchers be able to assess the |ong-terminpacts of
continuous and concentrated helicopter activity in nountai n goat - popul at ed
regions of the Hai nes/ kagway ar ea.

As part of permtting such activity, BLMnade a cormitnent to nonitor
any inpacts 10/ and reserved the authority to nake adjustnents in
aut hori zed use should it detect any adverse effects on nountai n goats and
other wildlife as a result of such use. (RDat 2.) The mtigating
neasures adopted by the O strict Manager specifically instruct BLMto

10/ Haines objects to the participation of TEMB3O and LAB flight crews in
nonitoring activities, asserting that they are neither qualified nor in a
position (given their flight duties) to properly participate. See Haines
SRat 8 Ve note that TEMBGO and LAB w Il be requested only to report
annual 'y all sightings of nountain goats, including their nunbers,

| ocation, and behavior. See Mtigation Masures at 2. The Bureau,
however, wll not rely entirely on such efforts. It is clear that there
wll also be ongoing nonitoring by BLMand S ate personnel concerning the
inpacts of helicopter flights on nountain goats. See Mtigation Measures
at 2.
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[jJointly devel op a nonitoring plan wth the [ADR&] to nonitor
wldife, particularly nountain goats for habitat use area
fidelity, popul ation productivity, stability of nunbers and

habi tat occupancy, distribution in and adjacent to the affected
areas annually for the first three years, [and] every three years
thereafter. Appropriate changes in operations wll be
coordinated wth operators and may i nclude a w de range of
options (For exanple: rotational use of glacier landing sites as
necessary to achi eve occupation of available habitat goal s).

(Mtigation Measures at 2.) |In addition, the nunber of authorized |andi ngs
Wl increase each year, thus permtting adjustnents to be nade before the
naxi num| evel of utilization is reached. The Sate has endorsed such an
approach. See May 15, 1995, Letter to Forest Supervisor, Tongass National
Forest, Forest Service, fromRegional Supervisor, Dvision of Wildlife
(onservation, ADR&G at 2. Ve generally find no fault wthit. See

40 CF.R § 1505.2(c); Fiends of the Payette v. Horseshoe Bend

Hydroel ectric G., 988 F.2d 989, 993, 994 (9th dr. 1993); Town of Norfol k
v. EPA 761 F. Supp. 867, 889 (D Mss. 1991), aff'd, 960 F.2d 143 (1st
dr. 1992); Red Thunder, Inc., 124 |IBLA 267, 279 (1992).

Nor is there any evidence that nonitoring wll not be adequate
to detect adverse effects on nountain goats, or that BLMw Il not nake
appropriate and tinely adjustnents in authorized use in response thereto.
Appel l ants contend that, before permtting helicopter overflights, BLM nust
col l ect baseline data regarding the nunbers and distribution of nountain
goats since the flights wll sonehow skew the data. Even accepting that
BLM does not have conprehensi ve baseline data, we are not persuaded t hat
BLM cannot si mul t aneousl y assess the presence of nountain goats in the
Hai nes/ Skagway area and the resulting inpacts of overflights since they
are expected to becone apparent only over tine.

Lynn further contends that BLMfailed to anal yze the site-specific

i npacts on peopl e of increased noise as a result of helicopter operations
in the Hai nes/ kagway area, given the essential qui etude of the area and
its unique acoustic terrain. See SCRat 4-5. V& note that BLMrelied in
part on a study of the inpact of such noi se on peopl e in Juneau, A aska,
gi ven the anbi ent background noise. See EAat 3-2. There is no evi dence
that BLMdetermned the | evel of anbient noise in the Hai nes/ kagway ar ea.
However, it was clearly recogni zed to be generally quiet. A so, BLMwas
wel | aware of the amount of noise emtted by the helicopters that woul d
likely be used by TEMBOO and LAB. See EAat 3-2 to 3-3. Thus, BLMcoul d
properly assess the particul ar effect of the noise fromhelicopters in that
area.

The true inpact wll only becone apparent once the current planis
i npl enented, and BLM has provi ded for nonitoring the inpact to residents
and recreationists in the area and for naki ng adj ustnents (where warrant ed)
inflights paths and landing site use in response thereto. See EA at 2-2;
RDat 2; Mtigation Measures at 2.
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Referring to several studies dealing wth noi se annoyance, the EA
notes that, in a 1989 sound survey taken in the Skagway area, it was found
that the "l oudness | evel" of the Wite Pass & Yukon Train whistle, as well
as that of the Fairweather cruise ship when docking, was hi gher than that
of a Hiughes 500 helicopter taking off. As of the tine the EA was prepared,
TEMBOO was using A-Sar helicopters, shown by a 1989 noi se study conduct ed
by TEMBOO to have noi se and sound pitch levels "far less irritating to
the hunan ear” than the Hiughes 500 helicopter. (EAat 3-2, 3-3.) Unhder
Aternative D the noise inpact to residents of Haines woul d be mti gated
because of restricted | anding tines, reduced nunber of |andings, and
prohibition on flights on weekends. A so, limting the requested nunber of
| andi ngs on the Norse G aci er woul d reduce noi se i npacts to the residential
area of Dyea as well as to recreationists. (EAat 3-3 through 3-11.)

Appel l ants postul ate that there will be a significant inpact to
nountai n goats and other wldlife because overflights nay tenporarily or
permanent |y di spl ace individual s or groups of aninals to | ess desirabl e
habitat, disrupt their foraging and reproductive activity, and ot herw se
stress the aninals (thereby increasing the risk of injury and vul nerability
to disease and predation). See Haines SCRat 7, 13-16; Lynn S(Rat 1, 4
FHgdor SORat 4. BLMrecogni zed that overflights nay have one or all of
these inpacts. See FAat 3-12 to 3-13. Thus, it required that all flights
and ot her operations (including | andings) maintain a 1, 500-foot horizontal
and vertical clearance fromall key nountain goat areas, nountain goats,
bears, other |arge nammal s, and sensitive bird nesting sites (except when
saf ety and adverse weather conditions dictate otherwse). See EA at 2-2,
3-13, 3-20; R at 2; Mtigation Measures at 1. BLMfurther provided that,
wher ever possible, the permttees should attenpt to increase the cl earance.

See FAat 2-2; RDat 2, Mtigation Measures at 1.

Lynn chal | enges the 1, 500-foot mni numcl earance on the basis that
there is evidence that it should be greater, on the order of about 1 mle.
See Lynn SCRat 2.  However, the studies on which Lynn relies concerned a
conti nuous di sturbance or actual hunman presence. See EA at 3-12, 3-20.
Neither is the situation in the case of overflights. Further, there is
support for the clearance adopted by BLM S udi es of helicopter
activity in the Gand Ganyon National Park have reveal ed that Rocky
Mbunt ai n bi ghorn sheep are not disturbed by aircraft that fly over 1,312
feet overhead, and recommended that flights maintain altitudes of at |east
1,312 to 1,640 feet. See FAat 3-13. In the case of landing sites, we
note that BLMwas wel | aware of the studies referred to by Lynn, and yet
concl uded that no significant inpact would occur as a result of maintaining
only a 1,500-foot clearance when | andi ng and di schargi ng passengers on
glaciers. 11/ Lynn has provided no evidence to the contrary.

11/ The Bureau was al so aware that a nunber of the landing sites are

very close (fromless than 200 feet to 0.6 mles) to goat habitat. See
EAat 3-16 to 3-18. However, it is clear that BLMdid not regard these as
key areas, and thus entitled to the mninumclearance. See EAat 3-21 to
3-22. Appellants have not rebutted this conclusion. In any event, aninals
nust recei ve mni num cl earance when found near the sites.
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Aso relying on availabl e scientific studies, BLMrequired that flight
pat hs avoi d known nount ai n goat ki ddi ng areas fromNMy 15 through June 15.
See EAat 2-2, 3-13, 3-20; RDat 2; Mtigation Measures at 1. Further,
hel i copters nust not hover, circle, or harass wildife in any way. See EA
at 2-2; RDat 2, Mtigation Measures at 2. Further, all of the mtigation
neasures can ultinately be enforced by nodification or even cancel | ati on of
the use permts in the event of nonconpliance.

Appel lants further contend that there will be a significant inpact
inthe formof an adverse economc effect on conmercial recreational use of
lands al ong the flight paths, because such use depends on a qui et
W | der ness experience (includi ng kayaki ng, hunting, hiking, and bicycle
touring), so that the local tourist econony wll be significantly af fected.

See Haines SR at 10-11; Lynn SORat 6. Appellants al so assert that there
Wil be a significant inpact to the quality of Iife in the Ha nes/ Skagnway
area that simlarly values quietude. 12/ See Hiines S(Rat 11-12; Lynn SR
at 6.

In viewof the record herein, Haines' characterization of itself on
appeal as a "rural, residential conmunity” is not entirely accurate. A
substantial "commercial " el enent predates BLMs action here, given that
Haines is a port of call for cruise ships, and is plainly increasing, as
an additional docking facility is contenpl ated. There are al so cormerci al
enterprises offered by those engaged i n providi ng other recreational
opportunities, such as hiking, kayaking, wlderness tours, etc.

BLM consi dered the inpact of approved helicopter glacier |anding tours
on residential and recreational use under all of the alternatives. See EA
at 3-3to 3-11. Appellants have failed to identify any deficiencies in

12/ Haines al so argues that BLMshoul d have considered the physi ol ogi cal
i npact on hurmans of increased noi se fromhelicopter flights associ ated
wth the permtted glacier landing tours. See SCRat 16-17. There is no
evidence that the flights will have such an inpact. BLMis not required
to consider renote and highly specul ative inpacts. See Trout Whlimted v.
Morton, 509 F.2d 1276, 1283-84 (9th dr. 1974).

Haines i s al so concerned that BLMfailed to consider the
possibility that the community will be financially burdened or held |iable
in the event of helicopter accidents. See SORat 17. Again, thereis no
evidence that this wll occur. The permt itself (Form8370-1 (Nov. 1992))
dictates that the hol der of the permt is responsible for any damage caused
and nust "indemmify, defend, and hold harnhess the Lhited Sates and/or its
agenci es and representatives.”" The SRP is al so subject to special
stipul ations, one of which relates to insurance coverage. M ni numanounts
of general liability, bodily injury, and property danage are specified.
Thus, the risks of accidents are carried by the operator's i nsurance
conpany, and present no special burden for the community since the
permttees are required to carry adequate i nsurance to protect the public.
See 43 CF.R 8§ 8372.5(d).
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that analysis. 13/ It is clear that helicopter flights by THMB3O and LAB
wll not fly over residential areas of Skagway, Haines, or Dyea (which is
situated up the Taiya Inlet fromSkagway). See FAat 3-4, 3-5. Aso, it
nust be noted that it is virtually inpossible to det er mine wihet her future
recreational use in the surrounding areas wll be deterred by helicopter
flights, since that inpact is largely subjective. That wll only becone
apparent when the current plan is inplenented. In this case, BLMhas
provided for nonitoring the inpact to recreationists, and naki ng
adjustnents in authorized use where warranted. See EAat 2-2; RD at 2
Mtigation Masures at 2. Appellants have presented no evi dence that there
are likely to be any significant inpacts to individual businesses, the

| ocal tourist econony, or the overall quality of lifein the I—bines/Skagv\ay
area. It is not sufficient to point to the fact that certai n busi nesses
expect a significant inpact or even a sizeabl e segnent of the popul ation
sinply objects to the BLMacti on.

Appel lants further contend that BLMfailed to consi der reasonabl e
alternatives to the proposed action by not considering alternatives that
avoid or mnimze inpacts to residents, recreationists, and wldlife. See
Hines S(Rat 89, Lynn SCRat 9; Fgdor S(Rat 1. 14/

The Bureau consi dered alternatives at either end of the spectrum of
potential inpacts to residents, recreationists, and wildlife (No Action
and Proposed Action). This was sufficient to provide BLMw th an
assessnent of all of the likely inpacts fromproceeding with either the
proposed action or any lesser alternative, and thus conported wth NEPA
See In Re B ackeye Again Tinber Sale, 98 IBLA 108, 111-12 (1987), and cases
cited therein. W& are not persuaded that, fol I owi ng preparation of the EA
the Dstrict Minager was not in a position to adopt one of the alternatives
specifically anal yzed or any other reasonabl e nodification thereof, wth

13/ Haines has set forth what it believes wll be the daily cumil ative
inpact fromhelicopters tours, given the expected nunber of flights per
hour during the course of nost days during the operating season. See
Haines SCRat 12. It states there will be 3.5 flights each hour from8 to
9am, 6.1flights each hour from9 am to4 p.m, and 3.5 flights each
hour from4 to 7:30 p.m This translates to about 58 flights each day.
According to the record, the naxi numtotal nunber of daily flights out of
Haines will reach only 30 in 1999. See EA at 2-12.

14/ Appellants al so contend t hat BLMi nproperly consi dered the No Action
alternative because it erroneously assuned t hat i npacts woul d be the sane
as under the Proposed Action since helicopter glacier sightseeing tours
woul d proceed at the sane |level as helicopter glacier landing tours. See
Haines SARat 9; Lynn SCRat 8-9. It is true that BLMstated that the
nunber of fli ghts woul d be the same whether or not gl acier |andings were
permtted. See EAat 3-4, 3-20. However, this was not unqualified. See
EAat 2-4 ("[T] hese hellcopter tours nay still occur even if no |andi ngs
are aut hori zed," (enphasis added).) BLMwas al so aware that the nunber of
flights mght be less, thus mnimzing any inpacts. See EA at 3-4, 3-20.
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a conpl ete understandi ng of the inpacts that mght occur fromdoi ng so.

For instance, we have no doubt that he could, wth full know edge of the
envi ronnent al consequences, have decided to curtail or del ete |andings at
any of the glaciers, thus elimnating the use of particular flight routes.
That he chose not to do so does not undernmne the adequacy of the EA

In the end, BLMfully conplied wth the dictate of the court in Natural
Resour ces Def ense Qouncil, Inc. v. Mrton, 458 F.2d 827, 836 (DC Qr.
1972), that, before deci di ng to go forvxard it have "information sufficient
to permt a reasoned choice of alternatives so far as environnental aspects
are concer ned. "

W, therefore, conclude that BLMhas taken a hard | ook at the
envi ronnent al consequences of permitting glacier |andings on public |and,
including the particular inpacts of associated helicopter flights over
surroundi ng | and, and properly concluded that there wll be no
significant inpact requiring preparation of an HS  Appel lants have fail ed
to persuade us to the contrary.

V¢ al so reject Haines' argunent that BLMdid not provide adequate
opportunity for public participation. Unhder the headi ng "Scoping,” the EA
lists the efforts nade by FS and BLMto encourage public participation.
(EAat 1-6, 1-7.) Thus, 167 letters were nailed to individual s,
organi zati ons, and agencies. Forty-two peopl e attended an "open house"
neeting held in Haines on February 2, 1995. A second "open house" neeting
was held on March 23, 1995, in Skagway, wth 21 peopl e attending. The
agencies received a total of 99 letters, 25 phone calls, and 2 office
visits in response to their request for public input. (EAat 1-7.) The
file before us contains a bi nder of public correspondence and responses
approxi mately 2 inches thick. A public corment period was advertised in
| ocal newspapers and corments were solicited. The file al so incl udes
nuner ous newspaper articles, evidencing vigorous public participation and
ent husi astic debate all owng BLMand USFSto target and assess areas of
publ i ¢ concern.

Inaletter of April 11, 1995, to the Honorabl e Jerry Mackie, House
of Representatives, USFS Dstrict Ranger Kenneth E Mtchel | explained that
he did not conduct a large fornal public hearing because ' [n]ost peopl e are
nore confortable in small, nor e pr oductive group discussions.” The
Dstrict Ranger expl ai ned t hat "public hearings are a very poor techni que
for obtai ning public input because they are confrontational” and "do not
allowfor one-to-one infornal feedback.” The D strict Ranger noted that
the FS experience had shown that witten conments and i nfornal di al ogue
were nuch nore effective scopi ng techni ques than | arge fornal hearings.

There is no regul atory requirenent to conduct a fornal public hearing
during the scoping process. See 40 CF.R § 1501.7. BLMs invol venent
of the public inthis matter via infornal neetings net all relevant |egal
requi renent s.

Further, BLM together wth USFS clearly provided anpl e opportunity
for public input into the decision to permt helicopter glacier |anding
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tours. See FAat 1-6to 1-7. However, all of this was prior to
preparation of the EA and BLMdid not provide a copy of a draft or final
EAto interested nembers of the public and solicit comments for a specified
period of tine, prior toissuing its RD W know of no specific statutory
or regulatory requirenent that it do so. Sill, BLMfailed, wthout any
apparent justification, to provide a full neasure of public participation
in the environmental review process, as generally required by N\EPA  See
Southern Uah Wl derness Alliance, 122 |BLA 334, 341-42 (1992). However,
inviewof the effort nade to solicit public input (as well as the response
thereto) before preparation of the EA we hold that this failure was not
fatal. 15/ Mreover, BLMs My 1995 RD was w dely distributed, and
interested nenbers of the public have had an opportunity to dispute it
before the Board. This satisfied due process requirenents. See Rchard S
Gegory, 96 | BLA 256, 258 (1987); Santa Fe Pacific Railroad ., 90 IBLA
200, 220 (1986).

To the extent that Appellants have rai sed other objections to the
Dstrict Manager's My 1995 ROD, they have been consi dered and rej ect ed.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis affirned.

David L. Hughes
Admini strative Judge

| concur:

Janes L. Byrnes
Chi ef Administrative Judge

15/ Lynn specifically notes that BLMi nproperly included two gl acier
destinations (Chil kat and Gand Canyon) after it had conpl eted the public
review process. See SORat 10. Landings by TEMBOO had been aut hori zed

on these glaciers under its 1994 SRP. See EAat 1-2. W& accept the fact
that BLMinadvertently failed to notify the public that TEMBGO desired to
continue this authorization inits 5-year permt. See EA at 1-5;

"Casefile Report," dated Feb. 27, 1995. That inclusion did not affect the
total |evel of proposed use of which the public had al ready been i nforned.
See EAat 1-5. In any event, the public was duly notified of inclusion in
the EA and subsequent ROD, and has been abl e to object ever since.
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